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Burial and Cremation (Scotland) Bill

Thank you for the Committee's scrutiny of the Burial and Cremation (Scotland) Bill and for
the Stage 1 report. I am grateful for the Committee's support of the general principles of the
Bill.

The Bill makes a number of recommendations, and I have addresed each of them in the
response attached. I believe that many of the Committee's recommendations will strengthen
and improve the Bill and I have indicated that I will accept those recommendations and bring
forward Stage 2 amendments where necessary.

There are a number of areas where I have not been able to agree with the Committee's
recommendations. I continue to believe that the inclusion of a provision to control the
distance between crematoriums and housing is unnecessary. This is a matter the planning
system should deal with, and I have set out my reasons why I do not believe the Bill should
contain a minimum distance provision. However, my officials have continued to discuss this
issue with Scottish Government Planning colleagues, and I believe that the provision of
specific guidance on this subject to planning authorities would help to address many of the
concerns expressed during Stage 1.

I am also of the view that the approach taken in the Bill to inspection and the possible
licensing of funeral directors is appropriate. I have set out detailed reasons for this in the
attached response, which I hope will reassure the Committee.

I hope that my response to the Committee's Stage 1 report provides a clear indication of my
intentions, but please contact me if I can provide any more information.
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Local Government and Regeneration Committee - Burial and Cremation
(Scotland) Bill at Stage 1 - Scottish Government ReslPonse

1. The Scottish Government has considered the Committee's report and has
responded in turn to each recommendation made.

Burial

Management of burial grounds (paragraph 26)

The Committee are unclear whether and how the Bill will help local authorities
to better manage burial grounds, for example, in relation to vandalism and in
improving the safety of burial grounds, particularly in making headstones safe.
Without the detail of the proposed regulatory requirements witnesses found it
difficult to contribute to the scrutiny of the Bill, including, critically, what
impact this policy might have on burial authorities. As such, Wl9 recommend
the Bill be amended to require a management scheme. The Bill should require
the Scottish Government to consult in advance burial authorlttes and others
with an interest about the details of regulations.

2. It is the Scottish Government's intention to bring forward regulations for the
management, regulation and control by burial authorities of burial grounds using the
power at section 6(1). These regulations will set out a wide range of powers and
duties for burial authorities which will address a number of existing issues and
shortcomings. Given the expected detail of these matters, it is considered
appropriate to set them out in secondary legislation rather than on the face of the
Bill. In developing the Bill this approach was discussed in depth with burial
authorities who agreed with the need for such regulations.

3. Much of the Bill, particularly those parts relating to burial, will implement
recommendations made by the Burial and Cremation Review Group, which reported
to Scottish Ministers-in 2007.1 The Group recommended that 'general provisions for
cemetery management' should be introduced, and noted that the Local Authorities'
Cemeteries Order 1977 (LACO), which has effect in England and Wales, would be a
useful model. Many of the matters that might be included in regulations made under
section 6(1) are derived directly from LACO. These matters are set out at section
6(2)(a) to section 6(2)(m). For example, section 6(2)(d) provides that the regulations
may include provision about "the maintenance and repair of memorials, buildings
and other structures on burial grounds (including for the 'purposes of making them
safe)", one of the matters mentioned specifically by the Committee in paragraph 26
of their Report.

4. Section 73 of the Bill sets out consultation requirements in relation to
regulations made under the Bill. Section 73(1) requires that, before making any
regulations under section 6(1), the Scottish Ministers must consult burial authorities
and any other persons the Scottish Ministers consider appropriate. By virtue of
section 74(2) of the Bill, regulations made under section 6(1) will be subject to the

1 Report of the Burial and Cremation Review Group, October 2007 -
http://www,gov.scotlResource/Doc/217184/0058192.pdf.
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affirmative procedure, which will give the Scottish Parliament the opportunity to
scrutinise the regulations in detail when they are brought forward.

5. The Scottiish Government believes that the processes set out in the Bill
address the points raised by the report.

Management of burial grounds (paragraph 28)

We also note the power to create criminal offences is delegated to regulations.
The Delegated Powers and Law Reform Committee raised this matter in their
report. We SUPIPorttheir finding and also recommend the terms of offences
should be speciified on the face of the Bill.

6. In responding to the Delegated Powers and Law Reform Committee's Stage 1
report, the Scottish Government has considered its approach to offences. The
Scottish Governrnent intends to lodge Stage 2 amendments to remove a number of
offence-making provisions which would otherwise have enabled criminal offences to
be created through regulations. These offences will either be set out on the face of
the Bill or are, on reflection; considered to be unnecessary and will be removed
through amendment at Stage 2.

7. However, the Scottish Government believes that it remains appropriate to set
out offences in requlations made under section 6(1). This approach will allow
offences to apply to specific parts of the regulations. The alternative approach of
setting out offences in relation to these regulations on the face of the Bill would
provide less flexibility and may lead to minor administrative oversights being
criminalised. ThE~approach taken in the Bill will avoid this blanket approach and
enable specific offences to be created in relation to the regulations. The Bill places
Scottish Ministers under a duty to consult on regulations made under section 6(1)
before they are brought forward. This will give members of the public a chance to
engage and offer their views on not only the generality of the regulations, but also
any offences that are proposed in the regulations.

Alleviating pressure on burial grounds

Duration and extension of burial right (paragraph 42)

We welcome the ending of the sale of lairs in perpetuity. In relation to the
duration and the extension of the right of burial, we consider the Bill should be
amended to set 25 years as a maximum initial period with the ability to extend
ownership every 10 years thereafter. This would provide flexibility for burial
authorities to take account of local circumstances. We note the potential for
this policy to impact positively on the management of burial grounds
throughout burial authorities' communication with lair holders.

8. Section 1~~of the Bill specifies that a right of burial will be sold for 25 years in
the first instance, with burial rights able to be extended thereafter for 1D years.
There will be no limit to the number of times this 1D-year period can be renewed.
The Scottish Government believes that there should be a consistent duration for
which lairs are sold throughout Scotland, which this approach will achieve. This will

2



also implement a recommendation made by the Burial and Cremation Review
Group.

9. Section 12 of the Bill gives burial authorities discretion about whether or not to
sell a right of burial. We believe that this provides burial authorities with sufficient
discretion to be able to manage burial capacity.

10. As introduced, the only circumstance in which a local authority burial authority
is under a duty to sell a right of burial is where the applicant is a resident of that local
authority area. The Scottish Government intends to lodge a Stage 2 amendment to
amend this duty so that it applies only where the right of burial is being purchased to
allow the burial of a resident of that local authority area who has died. This
essentially gives people the right to be buried in the area in which they lived. As
introduced, the duty would still allow people to buy burial rights in advance,
restricting local authority burial authorities' ability to manage burial capacity. This
intended amendment will mean that local authority burial authorities are under this
duty only where someone who lived in that local authority area has died and is to be
buried, and where someone who is a resident of that area wishes to bury a stillborn
child or the remains of a pregnancy loss.

Restoration to use of lairs (paragraph 58)

We are not fully convinced the reuse in the short-term will remedy the
pressure on existing cemeteries. A number of burial authorities were still
planning to either acquire land or bank land for future use. In the long term,
however, as more lairs reach the 100 and 50 year triggers we conslder the
policy has the potential to bring some measure of sustalnabillty. Crucially
though, we consider this policy might be undermined if burial authorities opt
not to reuse occupied lairs.

11. The Bill will allow burial authorities to reuse burial lairs in partiicular
circumstances. This will potentially provide a number of benefits. One of the key
benefits identified by the Burial and Cremation Review Group is the ability to bring
back into use burial grounds that are closed because there is no usable burial
capacity. The Burial and Cremation Review Group believed that reusing lairs would
allow such burial grounds to be brought back into use to serve as active amenities
for local communities. The revitalisation of burial grounds in this way is also likely to
help reverse the trend of older burial grounds falling into disrepair arid disuse.

12. A further benefit is the creation of additional burial capacity. This will be
generated in two ways - the restoration to use of lairs which already contain human
remains (which will be sensitively exhumed and reburied at a lower depth in the
same lair) to allow them to be sold for new interments, and the recovery by the burial
authority of lairs which have not been used. The Scottish Government believes that
the latter category is likely to generate particular interest for burial authorities, who
will be able to assume control of such lairs and sell them for new burials. The Bill
contains detailed provisions for these processes, including a range of safeguards.
Additional guidance will also be provided.
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13. Reusing lairs will not simply provide additional burial capacity, it will provide
new capacity in areas that otherwise would have been closed to burial. Many
recently opened burial grounds are located on the periphery of urban areas, often at
a distance from the communities they serve. Bringing older burial grounds back into
use will allow people to be buried closer to where they live, which will also have
benefits for people visiting graves.

14. In response to the Scottish Government's consultation on the proposed Bill,
the majority of burial authorities supported the reuse of lairs, even if they did not
intend immediately to use the process. A number of burial authorities suggested that
the restoration to use process would be a useful tool which they would seek to use -
for example, Orkney Islands Council suggested that it would be particularly useful in
islands authorities, where there was limited land availability to create new burial
grounds. As such, whether immediately or in the future, the Scottish Government
believes that the restoration to use process will prove a valuable tool for burial
authorities.

Restoration to use of lairs (paragraph 59)

It was difficult to investigate how much of a prohibitive factor costs are to
restore to use occupied lairs. We would find it helpful if the Scottish
Government could provide us in advance of Stage 2 a comparison table which
sets out the costs of restoring a lair which has not been used, restoration of an
occupied lair, and the financial benefit accrued from reusing the lair.

15. The Financial Memorandum accompanying the Bill set out estimated costs for
the reuse process.' These estimates are based on a reuse process involving 200
lairs at a time - this is similar to the volume of graves recovered by the City of
London Cemetery (the only burial ground in the UK where reuse currently happens)
each time it undertakes the process. Based on the process used in London,
adjusted for the additional elements set out in the Bill (for example, the Bill requires a
12-month public notfication exercise, while the City of London process lasts for 6
months), the Scottish Government has estimated that restoring to use 200 lairs will
cost between £30,000 and £60,000. This includes the administration of the reuse
process as well as the physical work to restore lairs. This process is particularly
aimed at restorinq lairs which have existing remains.

16. As noted in the Financial Memorandum, the Scottish Government expects
that the income 9renerated by the resale of restored lairs will be sufficient to cover the
cost of the reuse process. The average cost of a burial lair in Scotland is £651.06,
meaning that the income generated from selling 200 lairs at that price would be
£130,212. The lowest price for burial lairs in Scotland is £388 - at that price, the
sale of 200 lairs would generate £77,600. Even at this price, the Scottish
Government considers that the income generated from the sale of restored lairs
would be greater than the cost of restoring the lairs.

2 Burial and Cremation (Scotland) Bill, Explanatory Notes (and other Accompanying Documents), 8
October 2015,
http://www.scottish.parliament.uklS4 Bills/Burial%20and%20Cremation%20(Scotlandl%20BilI/SPBi118
OENS042015.pdf.
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17. The Scottish Government acknowledges that there is a degree of uncertainty
to these estimates. In particular, while the estimates are based on tlhe process used
in the City of London Cemetery, there are numerous variables which will affect the
cost in Scottish burial authorities. These include the condition of individual lairs, the
condition of the land and underlying geology. These factors mean that establishing
the cost of restoring an individual lair is neither easy nor particularly meaningful. As
such, cost estimates are provided for the process of recovering a large volume of
lairs at a single time (including lairs in different burial grounds).

18. The Scottish Government expects that burial authorities will approach the
restoration to use process in a strategic manner, identifying lairs which can be
restored to use in a straightforward way and which are likely to sell. As part of this,
burial authorities would be expected to identify their burial requirements for a given
period so that they can meet this forecasted demand from restored lairs.
Additionally, burial authorities would be expected to take a strategic heritage
management approach which would identify closed burial grounds suitable for
restoration in this way.

19. The process for reclaiming unused lairs is likely to be broadly similar.
However, there will be no exhumation process involved since no interments will have
been carried out in such lairs. Accordingly, the costs involved will be those
associated with the administrative part of the process, particularly those required to
attempt to track down the owner of the lair. It is expected that this process will
require considerably less investment than that involving the exhumation of lairs.
Given this, it is likely that reclaiming unused lairs will be a particularly attractive
option for burial authorities.

20. As described above, the cost of restoring 200 lairs to use is expected to be
around £30,000 to £60,000. Discussions with local authorities suggests that newly
created burial grounds are likely to cost around £1.5 million. However, this is not
necessarily a straightforward comparison, and both approaches offer different
advantages. Restoring lairs to use will help create burial capacity in burial grounds
which otherwise would be closed to new interments. This will support such burial
grounds being brought back into use as active community amenities, and will offer
burial capacity in locations that might otherwise have been unavailable, sustaining
burial as an option in such places. The strategic approach burial authorities are
expected to take to the restoration process should enable them to gl3nerate new
burial capacity for a given period, allowing them to recoup their investment relatively
quickly.

21. The creation of a new burial ground is likely to be significantly more expensive
than the restoration-to-use process. However, it will provide large numbers of lairs in
a single location, which should be sufficient for many years - for example, East
Dunbartonshire Council recently created a new burial ground which is expected to
provide capacity for 95 years. In contrast, the restoration-to-use process is likely to
provide discrete pockets of additional burial capacity - it is not expected that a burial
authority will be able to provide long-term burial capacity simply through the reuse
process. As such, both the creation of new burial grounds and the creation of
additional lairs through the reuse process are expected to contribute to a burial
authority's overall burial capacity.
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22. The Scottish Government believes that the restoration to use of burial lairs
(and the opportunity for burial authorities to reclaim unused lairs in certain
circumstances) will provide a number of important benefits, in particular supporting
the viability of older burial grounds as a functioning asset. While there is some
uncertainty around cost estimates, it is expected that the income generated by the
sale of lairs recovered in this way will be greater than the cost of the restoration to
use process. In conjunction with the creation of new burial grounds, this will be a
valuable tool for burial authorities, who will be expected to undertake restoration
processes in a strategic manner that will further manage costs.

Headstones (paragraph 60)

We also note there is some confusion over the procedure and cost of dealing
with headstones when restoring an occupied lair to use. As such we would
also welcome an explanation from the Scottish Government in time to inform
the Stage 1 debate and also request this particular aspect is taken into
account when compiling the comparison table sought above.

23. Section 33 of the Bill sets out that where a lair is restored to use the burial
authority must take all reasonable steps to ensure that the headstone or other
memorial is returned to its place on the lair, except where it would be impracticable
to do so. Section 34 requires burial authorities to record all matters done as part of
the restoration to use process. This includes recording anything done to
headstones, including removing them. It is intended to amend section 34 to bring it
into line with other provisions in the Bill which relate to registers. The Scottish
Government believes that this approach reflects the heritage value of the original
headstone or memorial, and places a clear duty on burial authorities.

24. In developing the Bill, the Scottish Government was advised by burial
authorities that various practices are used currently where headstones cannot be
maintained in their original, upright position. The most common is to lay the
headstone flat beside or on top of the lair, but in some circumstances headstones
and other memorials are moved, sometimes to the perimeter wall of the burial
ground but sometimes to storage. Given the wide diversity of appropriate practices
currently in place, the Scottish Government does not believe that a single process
should be enshrined in law. The Bill sets out a clear process, and guidance will be
provided to support the various process that may be used. In discussing this with
burial authorities, the Scottish Government has committed to working with burial
authorities to develop guidance.
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Burial and cremation records

Keeping of electronic records (paragraph 70)

While there is a significant degree of tradition attached to this profession, we
consider this Bill is an opportunity to modernise and increase the pace of
change within the industry. We find it difficult to accept any modern business
wherever situated would not have a degree of computerisation. Taking into
account the Bill's aim to provide a modern, comprehensive framework for
burial and cremation, we recommend the Bill be amended at Stage 2 to require
records to be held electronically. An appropriate, but not lengthy, transitional
period can be allowed to ensure consistency and accuracy.

25. The approach taken by the Bill reflects the disparity of approach and the
provision of IT equipment across the funeral industry as a whole. The Scottish
Government recognises that many parts of the funeral industry are already operating
electronic record-keeping systems, particularly in NHS Boards, local authorities and
large funeral directors. However, other parts of the industry, particularly smaller
funeral directors may not have full electronic record keeping facilities. A requirement
for records to be kept electronically will have financial implications for such
businesses. An additional complication is the need for systems that can interact
fully, potentially requiring existing system to be updated to allow data to be
transferred easily and securely. The latter requirement is likely to acid further costs
to train staff in electronic data handling.

26. Despite these concerns, the Scottish Government recognises that the Bill is
an opportunity to modernise the industry in this regard. Accordingly, the Scottish
Government will lodge a Stage 2 amendment to require all records to be kept
electronically, which will replace the current power to keep electronic: records at
section 75(3). If this amendment passes, the Scottish Government will work with the
industry as a whole to achieve the transition to statutory electronic record-keeping.

Publically accessible registers (paragraph 72)

We recommend the Scottish Government addresses data protection issues to
support the implementation of the registers. We also consider officers .
responsible for the burial and cremation registers should be trained by burial
and cremation authorities on how to handle data protection issues.

27. All records and registers kept under the Bill will be subject to data protection
considerations. The Bill allows Scottish Ministers to prescribe the information to be
kept in registers, and the Scottish Government will work with stakeholders to ensure
that only necessary information is recorded and stored. The Scottish Government
will also work with stakeholders in implementing regulations so that there is a
consistent approach to data handling, including access to data and redaction of data
as necessary.

28. It is also intended that the various inspectors created by the Bill will have a
role to play in assessing and advising on data management practices.
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Genealogy investigation (paragraph 78)

We recommendithe Scottish Government in using its powers under sections
10 and 41 includes in regulations sufficient detail about the place of burial or
cremation so as to establish a clear and unambiguous link within the national
record, to assist those undertaking genealogy investigations and others with
an interest.

29. In developing regulations regarding burial and cremation registers, the
Scottish Government will work with National Registers of Scotland to support links to
other registers.

Proximity of new crematoria and housing (paragraphs 87 - 89)

The overwhelmiing majority of the evidence we received asked for the '200 yard
rule' to be retained and strengthened. We also noted the substantial
confusion around how this rule works in conjunction with the planning
system. We find it undesirable that the Bill does nothing to tackle this level of
confusion.

We therefore recommend the Scottish Government takes cognisance of the
issues raised and, in discussion with planning colleagues, brings forward an
amendment at Stage 2 which addresses these concerns.

30. The Scottish Government continues to believe that using the Bill to control the
location of crematoriums (and other developments close to crematoriums) through a
distance provision is unnecessary. Existing controls provided by the planning
system and the requlation of emissions by the Scottish Environmental Protection
Agency (SEPA) are sufficient to address all relevant issues relating to crematoriums.

31. There is a lack of agreement about what the existing minimum distance
provision in the Cremation Act 1902 ("the 1902 Act") is intended to achieve. While
many stakeholders believe that it is designed to safeguard the peaceful nature of the
crematorium, the Scottish Government does not agree with this view. The existing
provision seeks only to control the location of crematoriums in relation to existing
houses; it does nothing to restrict development close to crematoriums. Indeed,
housing (and other development) has subsequently been built within 200 yards of
many crematoriums in Scotland. The Scottish Government is unaware of any
particular issues caused by this, either for crematoriums or for residents who live
close to crematoriums. As such. the Scottish Government does not accept that the
existing minimum distance was ever intended to protect the crematorium
environment. Indeed, the 1902 Act does not provide an absolute bar on a
crematorium being constructed within 200 yards of an existing house; rather, such a
crematorium may be built with the written consent of the "owner, lessee and
occupier" of any houses within 200 yards. .

32. The Scottish Government believes that the original intention of the 1902 Act
was to protect those living close to crematoriums from emissions. It is widely
acknowledged that one of the key functions of cremation regulation has been the

8



protection of public health.' There is now a well-established regulatory regime
designed to control pollutants - under the Pollution Prevention and Control
(Scotland) Regulations 2012 crematoriums require a permit to operate (issued by the
Scottish Environmental Protection Agency (SEPA)), and emissions from
crematoriums are monitored under the terms of guidance issued by the Department
of Environment, Food and Rural Affairs (DEFRA), which apply across the whole of
the UK.4 Breaches of emission limits set out in the regulations can result in a
crematorium's permit being suspended or revoked, or its operation restricted. The
Scottish Government's view is that this regulatory regime is sufficient to control
emissions from crematoriums, meaning that it is unnecessary for the Bill to address
this.

33. The proposed siting and location of a new crematorium is a matter properly
dealt with by the planning system. All planning applications are determined on their
individual merit, in accordance with the development plan and all material
considerations. What may be regarded as a material consideration is a matter for
the planning authority concerned, but may include matters such as privacy and
decency, preservation of sanctity, tranquillity, traffic and increased footfall. Location
and the individual characteristics of the site and proposal are likely to be key
considerations in decision making.

34. The combination of the planning system's control of the location of
crematoriums and the SEPA's control of emissions means that a minimum distance
in the Bill is unnecessary. Nonetheless, in recognition of the issues raised during
Stage 1, the Scottish Government will commit to providing guidance on the issues
planning authorities should consider when assessing development proposals for
crematoriums, including supporting a quiet environment. This could be done, for
example, through the next revision of Scottish Planning policy.

Arrangements (paragraph 94)

We recommend the Scottish Government amends the relevant provisions in
the Bill to provide clarity as to which local authority is responsible for
providing funeral arrangements and the funding of funerals when a person
dies in prison and where no arrangements have been made.

35. Section 56 of the Bill places a duty on local authorities to make arrangements
for the burial or cremation of a person who has died in that local authority area where
it appears that no other arrangements are being made. This is an updated
restatement of an existing duty in section 50 of the National Assistance Act 1948.

36. In the scenario described at paragraph 94, the Scottish Govemment believes
that the Bill provides clarity that making arrangements for the burial or cremation of

3 Karen Morrow, "Pollution Prevention and Control Act 1999 (UK)" in Douglas J. Davies, ed., with
Lewis H. Mates, Encyclopedia of Cremation (Ashgate Publishing Limited, 2005), ~.43.
4 Pollution Prevention and Control (Scotland) Regulations 2012,
http://www.legislation.gov.uklssi/2012/360/contents/made; Department of Environment, Food and
Rural Affairs, Process Guidance Note 5/2(12), Statutory Guidance for Cremation (September 2012),
http://webarchive.nationalarchives.gov.ukl201411 06091809/http:/www.defra.gov.uklindustrial-
emissions/files/040920 12-pg-502. pdf.
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remains is the responsibility of the local authority in whose area the person has died.
Indeed, this responsibility would apply in all instances of a person dying and no
funeral arrangements being made, regardless of the person's status or residence
before death. In the case of a looked after child who died in a different local
authority area from the one which was providing their care, or an adult who was in
the care of a local authority'or was receiving support from a local authority, the
responsibility would remain with the local authority which was providing their care.

37. Accordingly, the Scottish Government believes that the Bill is clear on this
point, but will provide guidance to support this aspect of the Bill.

Arrangements (paragraph 95)

We also recommend the Scottish Government amends the Bill, or include in
relevant regulations, the minimum requirements of a local authority funeral.

38. In all instances, such arrangements will be carried out by a funeral director
engaged by the local authority. As such, funerals carried out under section 56 (or
section 57) will be conducted by professional funeral directors and will be meaningful
and dignified. The Scottish Government does not believe that the Bill needs to be
amended in this regard, as ,suggested at paragraph 95. However, guidance will be
provided to assist local authorities.

Arrangements (paragraph 96)

In addition, we believe the responsible local authority should take reasonable
steps to ascertain the appropriate method of disposal according to the
person's religion or faith, and recommend the Scottish Government address
this matter by amending the Bill, or making provisions in regulations.

39. Section 50(3) of the Bill places local authorities under a duty to have regard to
any wishes expressed by the deceased about his or her funeral. In response to the
Committee's recommendations, the Scottish Government intends to lodge a Stage 2
amendment to extend this duty to take account of the deceased's religion or faith as
far as they are known. This duty further supports the provision of a dignified funeral.

Inspection (paragraph 102),

We welcome the creation of an inspection regime to provide independent
inspection, improve standards, increase public confidence and address bad
practice in the funeral industry. However, we found it difficult to scrutinise the
approach taken, and for stakeholders to raise any associated matters on the
regime, as there is insufficient information provided in supporting
documentation.

40. The Scottish Government believes that the Bill provides significant levels of
detail about the functions of the various inspection roles. Section 61 sets out the
matters for which regulations may make provision. This includes the frequency of
inspection visits, reports by inspectors, enforcement of requirements or conditions
set by inspectors and penalties for failure to comply with requirements or conditions.
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Section 62 provides additional powers for inspectors, including access to premises
for inspection purposes, while section 64 provides detail-s of reports to be prepared
by inspectors. Collectively, this provides a clear statement of the expected role of
inspectors. Nonetheless, the Scottish Government intends to lodge a Stage 2
amendment to provide greater detail about the extent of inspectors' functions.

41. It is right that the detail of the inspectors' role should be set out in regulations
- this level of detailed operational information is better suited to regulations. It will
also allow the Scottish Government to work closely with relevant stakeholders in
developing regulations. The Bill places a duty on Scottish Ministers to consult with
burial authorities, cremation authorities and representatives of the funeral director
industry, as well as any other person Scottish Ministers consider appropriate, before
making any regulations under section 66. Such regulations will be subject to the
affirmative procedure.

Miscellaneous

Funeral directors' premises (paragraphs 113 - 114)

Given the need to bring forward a Bill to address various issues within the
funeral industry, we consider the case has been made for the lil::ensing of
funeral directors. We recommend the Scottish Government amends section 66
of the Bill at Stage 2 to require the making of a licensing scheme for funeral
directors and that such a scheme be implemented without dela:v.

42. The Scottish Government believes it is preferable to set out the detail of a
licensing scheme for funeral directors in secondary legislation. The key principles of
the scheme are set out on the face of the Bill, including that a licence will be required
to operate as a funeral director (in response to the Delegated Powers and Law
Reform Committee's Stage 1 report, the Scottish Government intends to lodge Stage
2 amendments so that licensing requirements will apply to funeral director
businesses rather than funeral directors' premises). It is appropriate that the
operational and administrative detail of the scheme is set out in secondary
legislation.

43. Since funeral directors have not been licensed previously, it is right that the
introduction of a scheme is based on evidence and informed by objective scrutiny of
the industry as a whole. The Scottish Government intends that inspectors of funeral
directors appointed under the Bill will be used to review the funeral director industry
and make recommendations to Scottish Ministers about the need for licensing. This
will necessarily introduce a delay in the introduction of any such scheme.

44. Should Scottish Ministers decide to introduce licensing, the Bill will allow a
scheme to be developed which reflects recommendations made by inspectors,
including the particular requirements to be granted a licence. This will ensure that
any scheme that is introduced responds to particular concerns and is able to achieve
specific outcomes. In particular, a licensing scheme must find a balance between
driving out rogue operators while supporting legitimate businesses to meet required
standards. The Scottish Government believes that the majority of funeral directors
provide high-quality services to their customers, and the introduction of a licensing
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scheme should reflect that fact. The development of a licensing scheme in response
to recommendations made by inspectors will enable this approach.

45. It is also important that any licensing scheme introduced can apply to the
diverse range of funeral director businesses in Scotland, which include large
companies which cover the whole of the UK as well as small businesses which
arrange a small number of funerals each year. The impact of a licensing scheme on
these businesses needs to be considered carefully, ensuring that there is no
disproportionate impact on any particular sector of the industry. Again, the approach
taken by the Bill will support this aim.

Codes of prectice (paragraphs 119 - 121)

We acknowledge the work undertaken by the member associations in helping
raise standards in the funeral industry through their codes of practice and
training. We also recognise however, the voluntary nature of this approach
and lack of aescciated sanctions. A statutory code has the benefit of requiring
compliance.

Whilst we recognise the industry's concerns about the implications of a
statutory code of practice, we consider this is an important aspect of a
licensing regime.

46. The Scottish Government acknowledges the Committee's comments on its
approach to codes of practice, including the intention to lodge a Stage 2 amendment
to require codes of practice to be approved by the Scottish Parliament. The Scottish
Government believes that the interaction between the inspection of funeral directors
and statutory cocles of practice, as well as the potential introduction of a licensing
scheme, will help provide consistently high standards across the country.
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General

Commencement (paragraph 124)

We would welcome further clarity from the Minister at Stage 1 of these timings.

47. The following table provides target parliamentary years for when secondary
legislation relating to particular aspects of the Bill are expected to be laid before the
Scottish Parliament. The order of priority is based on a combination of urgency and
expected levels of consultation and development of legislation with stakeholders.

Subject Target parliamentary year
Cremation, including cremation 2016-17
regulations, revised cremation forms and
registers
Pregnancy loss, including revised forms 2016-17
and registers
Inspection and codes of practice 2016-17
Management of burial grounds 2016-17
Restoration to use of burial lairs - entire 2017-18
process
Burial application form and registers 2017-18
Exhumation process 2018-19
Private burial process 2018-19
Licensing 2018-19 (although contingent on

recommendations of inspectors)

Funeral costs (paragraphs 142 - 147)

We ask the Scottish Government to investigate further the potential to utilise
regulations, the licensing and inspection regimes and codes of practice to
encourage greater transparency of costs and, if possible, include
requirements for the display of a tariff for a simple funeral. This would make it
easier for those struggling to pay funeral costs to make informed choices.

48. The Scottish Government believes that the overall effect of the Bill and
associated secondary legislation will have a positive impact on funeral costs. In
particular, it is expected that the introduction of an inspection reqime for funeral
directors will help address concerns about inappropriate or unclear pricing practices.
This may include, for example, inspectors making recommendations in their annual
reports relating to increased transparency of pricing policies. It is important that
inspectors are able to conduct a review of the industry in order to identity bad
practice and consider ways in which this can be addressed. It may be the case that
particular outcomes can be achieved without the need for licensing. Indeed, the
introduction of a licensing scheme may lead to increased costs for consumers. As
such, it is important that the introduction of a licensing scheme for funeral directors
should be based on a comprehensive review of the industry.
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49. The Bill allows Scottish Ministers to issue a code of practice in relation to the
carrying out of the functions of a funeral director, which all funeral directors will have
to comply with wlhen issued. The Scottish Government intends to develop a code of
practice in conjunction with the funeral director industry to agree its scope.

50. When considering the implementation of all these areas (Le., inspection,
licensing and codes of practice) the Scottish Government will investigate further the
potential to use the powers under the Bill to encourage greater transparency of
costs. However, when developing and bringing forward regulations or exercising
other powers, the Scottish Government will have to consider the limits on their
devolved competence. For example, a regulation requiring funeral directors to
publish a tariff of their prices would most likely relate to consumer protection and the
reserved matters of the regulation of the sale and supply of goods and services to
consumers and the regulation of price indications. Nonetheless, the Scottish
Government will continue to explore options with the industry in implementing the
Bill.

Funeral Poverty (paragraph 147)

We note the devolution of the Social Fund Funeral Expenses Payments and
the review of its operation as well as the Scottish Government's review of
funeral costs. VVeask for early sight of the terms of reference for the review of
funeral costs and the timescale for its completion and to be kept advised of
progress made.

51. The Committee noted the devolution of Funeral Expenses Payments by the
current Scotland Bill and some recently commissioned work on funeral poverty and
asked to be advised of the remit for and progress of the work. The Cabinet Secretary
for Social Justice, Communities and Pensioners' Rights commissioned the report
from John Birrell, the chair of the Scottish Working Group on Funeral Poverty, with
support from Citizens Advice Scotland, in October 2015. This was because of
increasing concerns expressed by stakeholders about the impact of funeral poverty
and so that work to address it could be undertaken alongside the development of the
successor benefit to the DWP Funeral Payment.

52. The remit was:

"To produce a report and recommendations on the issues surrounding and
influencing funeral poverty with a focus on:

- The potential role/actions for the Scottish Government and other sectors (UK Govt.,
Local Authorities, Funeral Industry, Insurers, Credit Unions, etc) in mitigating the
effects of funeral poverty on bereaved families
- Opportunities for preventative work/early interventions to reduce the pressure of
funeral poverty in the future
- Issues around the regulation of funeral directors and funeral payment plans."

53. The report was published on 3 February. The report and the Scottish .
Government's response can be found at
http://www.gov.sGot/Topics/People/fairerscotland/future-powers/Publications.
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54. In response to the report, the Scottish Government has committed to:

• speed up the time in which a decision is made on funeral payments, once it
receives the devolved powers through the Scotland Bill, with an aim to
process applications within 10 working days, allowing people to make better
informed decisions when they are planning a funeral;

• put in place monitoring arrangements to track funeral poverty, alongside plans
to evaluate funeral payments;

• organise a national funeral poverty conference and round table discussions
between Scottish Ministers and stakeholders to promote action

• Work with stakeholders to provide information to help people plan ahead for
their own funeral; and

• consider whether a 'Scottish Funeral Bond' outlined in the report, could allow
people to plan ahead better for their own funeral.
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